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DOCKET
09-AFC-5

DEPARTMENT OF THE ARMY
915 Wilshire Boulevard

Los Angeles, California 90017

February 26, 2010
REPLY TO

ATrI>NTION OF

Office of the Chief
Regulatory Division

JoshuaZinn
AECOM
1420 Kettner Boulevard, Suite 500
San Diego, California 92101

SUBJECT: Approved Jurisdictional Determination Regarding Absence of Geographic
Jurisdiction

Dear Mr. Zinn:

Reference is made to your request (File No. SPL-2009-00928-SME) dated August 26, 2009,
for an approved Department of the Army jurisdictional determination (JD) for the Abengoa
Mojave Solar Energy project site (35.0173, -117.3058) located near the community of Lockhart,
San Bernardino County, California.

As you may know, the Corps' evaluation process for determining whether or not a
Department of the Army permit is needed involves two tests. If both tests are met, then a
permit is required. The first test determines whether or not the proposed project is located in a
water of the United States (i.e., it is within the Corps' geographic jurisdiction). The second test
determines whether or not the proposed project is a regulated activity under Section 10 of the
River and Harbor Act or Section 404 of the Clean Water Act. As part of the evaluation process,
pertaining to the first test only, we have made the jurisdictional determination below.

Based on available information, we have determined there are no waters of the United
States on the project site, in the locations depicted on the enclosed drawing. The basis for our
determination can be found in the enclosed JD forms.

The aquatic resources identified as tamarisk wetlands and a playa lakebed on the above
drawing are intrastate isolated waters with no apparent interstate or foreign commerce
connection. As such, these waters are not currently regulated by the Corps of Engineers. This
disclaimer of jurisdiction is only for Section 404 of the Clean Water Act. Other Federal, State,
and local laws may apply to your activities. In particular, you may need authorization from the
California State Water Resources Control Board and/or the U.S. Fish and Wildlife Service.

This letter contains an approved jurisdictional determination for the Abengoa Mojave
Solar Energy project site. If you object to this decision, you may request an administrative
appeal under Corps regulations at 33 CFR Part 331. Enclosed you will find a Notification of
Appeal Process (NAP) fact sheet (Appendix A) and Request for Appeal (RFA) form. If you
request to appeal this decision you must submit a completed RFA form to the Corps South
Pacific Division Office at the following address:
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Tom Cavanaugh
Administrative Appeal Review Officer,
U.S. Army Corps of Engineers
South Pacific Division, CESPD-PDS-O, 2042B
1455 Market Street, San Francisco, California 94103-1399

In order for an RFA to be accepted by the Corps, the Corps must determine that it is
complete, that it meets the criteria for appeal under 33 C.F.R. Part 331.5, and that it has been
received by the Division Office within 60 days of the date on the NAP. Should you decide to
submit an RFA form, it must be received at the above address by April 27, 2010. It is not
necessary to submit an RFA form to the Division office if you do not object to the decision in
this letter.

This verification is valid for five years from the date of this letter, unless new information
warrants revision of the determination before the expiration date. If you wish to submit'new
information regarding the approved jurisdictional determination for this site, please submit
this information to Stephen Estes at the letterhead address by April 27, 2010. The Corps will
consider any new information so submitted and respond within 60 days by either revising the
prior determination, if appropriate, or reissuing the prior determination. A revised or reissued
jurisdictional determination can be appealed as described above.

This determination has been conducted to identify the extent of the Corps' Clean Water
Act jurisdiction on the particular project site identified in your request. This determination
may not be valid for the wetland conservation provisions of the Food Security Act of 1985. If
you or your tenant are USDA program participants, or anticipate participation in USDA
programs, you should request a certified wetland determination from the local office of the
Namral Resources Conservation Service, prior to starting work.

If you have any questions, please contact Stephen Estes at 213-452-3660 or via e-mail at
Stephen.M.Estes@usace.army.mil.

Please be advised that you can now comment on your experience with Regulatory
Division.by accessing the Corps web-based customer survey form at:
http:Uper2.nwp.usace.army.mil/survey.html.

Mark Durham
Chief, South Coast Branch
Regulatory Division

Enclosures



Applicant: None
Consultant: Joshua Zinn, AECOM
Attached is:

INITIAL PROFFERED PERMIT (Standard Permit or Letter of ermlSSlon
PROFFERED PERMIT (Standard Permit or Letter of ermission)
PERMIT DENIAL

X APPROVED JURISDICTIONAL DETERMINATION

See Section below
A
B
C
D

PRELIMINARY JURISDICTIONAL DETERMINATION

A: INITIAL PROFFERED PERMIT: You may accept or object to the permit.

• ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engioeer for
final authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized.
Your signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and
waive all rights to appeal the permit iocluding its terms and conditions, and approved jurisdictional determinations
associated with the permit.

• OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request
that the permit be modified accordingly. You must complete Section II of this form and return the form to the district
engineer. Your objections must be received by the district engineer within 60 days of the date of this notice, or you will
forfeit your right to appeal the permit in the future. Upon receipt ofyour letter, the district engineer will evaluate your
objections and may: (a) modify the permit to address all of your concerns, (b) modify the permit to address some of your
objections, or (c) not modify the permit havingOdetermioed that the permit should be issued as previously written. After
evaluating your objections, the district engineer will send you a proffered permit for your reconsideration, as indicated in
Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit.

• ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engioeer for
final authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized.
Your signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and
waive all rights to appeal the permit, including its terms and conditions, and approved jUrisdictional determinations
associated with the permit.

• APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein,
you may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing SectionII
of this form and sending the form to the division engineer. This form must be received by the division engineer within 60
days of the date of this notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process by
completing Section II of this form and sending the form to the division engineer. This form must be received by the division
engineer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new
information.

• ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the
date of this notice means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

• APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers
Administrative Appeal Process by completing Section II of this form and sendiog the form to the division engineer. This
form must be received by the division engineer within 60 days of the date of this notice.

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the
preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be
appealed), by contacting the Corps district for further instruction. Also you may provide new information for further
consideration by the Corps to reevaluate the JD.



REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an initial
proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons
or objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for
the record of the appeal conference or meeting, and any supplemental information that the review officer has determined is
needed to clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the
record. However, you may provide additional information to clarify the location of information that is already in the
administrative record.
l'Ull\lfOF CONTACT pnR )NS UK 1RMATTnl'T: .

If you have questions regarding this decision and/or the If you only have questions regarding the appeal process you
appeal process you may contact: may also contact:

DISTRICT ENGINEER
Los Angeles Distfict, Corps of Engineers
ATTN: Chief, Regulatory Division
P.O. Box 532711
Los Angeles, CA 90053-2325
Tel. (213) 452-3425

DIVISION ENGINEER
South Pacific Division, Corps of Engineers
ATTN: Tom Cavanaugh
Administrative Appeal Review Officer,
South Pacific Division, CESPD-PDS-O, 2042B
1455 Market Street, San Francisco, California 94103-1399
Tel. (415) 503-6574

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government
consultants, to conduct investigations of the project site during the course of the appeal process. You will be prOVided a 15 day
notice of any site investigation, and will have the opportunity to participate in all site investigations.

Date: Telephone number:

Signature of appellant or agent.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This [ann should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): February 3, 2010

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SPL-2009-00928-SME-JDI

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: California County/parish/borough: San Bernardino., City: Lockhart .
Center eoordinates of site (lat/long in degree decimal format): Lat. 35.014490 N. Long. -117.32124°)'Y.

Universal Transverse Mercator:
Name of nearest waterbody: Harper Dry Lake

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None (isolated)
Name of watershed or Hydrologie Unit Code (HUC): Coyote-Cuddleback Lakes Watershed (HUC 18090207)
[8J Check if map/diagram of review area and/or potential jurisdictional areas is/are ,available upon request.
[g] Check if Qthcr sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a

different JD fonTI.

D. .REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[8J Office (Desk) Detennination. Date: February 1. 2010
[8J Field Determination. Date(s): January 14. 2010

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There !¥re~~ "navigab/e waters oJthe U.S." within Rivers and Harbors Aet (RHA) jurisdietion (as defined hy 33 CFR pmt 329) in the
review area. [Required]

EEl Waters subjeet to the ebb and flow of the tide.
I1ill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There "waters oJthe U.S." within Clean Water Act (CWA) jurisdietion (as defined hy 33 CFR part 328) in the review area. [Required]

I. Waters o£lhe U.S.
a. In~icate presence of waters of U.S. in review area (check all that apply): 1

I1ill TNWs, including telTitorial seas
EEl Wetlands adjaeent to TNWs
EEl Relatively permanent waters' (RPWs) that flow directly or indireetly into TNWs
[J Non-RPWs that flow directly or indirectly into TNWs
EEl Wetlands direetly abutting RPWs that flow directly or indireetly into TNWs
[J Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
L2J Wetlands adjacent to non-RPWs,that flow directly or indirectly into TNWs
Em Impoundments ofjurisdictional waters
@II Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres,

c. Limits (boundaries) of jurisdiction based on: ?'i~,li:'Lis't
Elevation of established OHWM (ifknown):

2. Nou-regulated waters/wetlands (cheek if applicable):'
f2J. Potentially jurisdidional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional.

Explain: Tamarisk Scrub Wetlands #16, #18-19, and #21-30 are groundwater-fed wetlands. These waters are situated
within the southwest portion of the Coyote-Cuddleback Lakes Watershed. Surface flows within the project site travel

1 Boxes checked below shall be supported by completing the appropriate sections in Sectionlll below,
2 For purposes ofthis fonD, an RPW is defined as a tributaly that is not a TNW and that typically flows year-round 01' has continuous flow at least "seasonally"
(e.g" typically 3 months),
) SupPolting documentation is presented in Section III.F,



in a general northeast direction to Harper Dry Lake, which is an intrastate dry lake (the project area extends into
Harper Dry Lake; however, the lake itself is in a construction exclusion area). Precipitation ranges from 2.23 to 2.5
inches per year. Wetland waters exist on the project site despite the dry climate, as they are hydrologically supported
by groundwater. Historically, these wetlands were much more extensive. Agricultural uses on the project site created
a lower groundwater table over time, reducing the quantity and quality of the wetlands. Since Harper Dry Lake is the
elevationallow point for the basin, it serves as the terminus for Tamarisk Scrub Wetlands #16, #18~19, and #21-30. All
surface flows entering Harper Dry Lake percolate into the groundwater table. Surface waters for the Harper Dry
Lake system are isolated from the Mojave River (which is located approximately 10 miles to the southeast) by higher
ground surrounding the dry lake on its eastern and southern boundaries. A dry wash flows northwest from the
Mojave River toward Harper Dry Lake, but only flows during extreme events, is not a relatively permanent connection
between Harper Dry Lake and the Mojave River, and only flows from the Mojave River to Harper Dry Lake, NOT
from Harper Dry Lake to the Mojave River. The predominant soil types in the project area are Norob~Halioran

Complex and Cajon Loamy Sand (Cajon Sand), which arc characterized by moderate and somewhat excessive rates of
permeability, respectively. Both surface and groundwater flows from the surrounding mountain ranges are directed to
Harper Dry Lake. The project site wetland waters have physical surface sheet flow connectivity and hydrologic
connectivity with Harper Dry Lake. Harper Dry Lake, as the terminus for these 13 wetland waters, is NOT a TNW.
Moreover, Harper Dry Lake is NOT an (a)(3) water as defined by 33 CFR 328.3. Harper Dry Lake does NOT meet
criteria (a)(3)(i-iii), as it: i) DOES NOT have use for surface water recreation or other purposes by foreign or interstate
travelers, ii) DOES NOT have harvesting activities of fish or shellfish that may be sold in interstate or foreign
commerce, and iii) DOES NOT have surface water industrial usage by industries in interstate commerce. Lastly,
Tamarisk Scrub Wetlands #16, #18-19, and #21-30 themselves are NOT (a)(3) waters as defined by 33 CFR 328.3.
Therefore, since Harper Dry Lake is an isolated water without a surface water connection to commerce, these 13
wetland waters are also isolated, and additionally, have no nexus to commerce. Based on the above information, the
Corps eonclndes that Tamarisk Scrub Wetlands #16, #18-19, and #21-30 (isolated wetlands) are
NONJURlSDICTlONAL waters, since the waters arc NOT tributary to either a TNW or an (a)(3) water and are NOT
(a)(3) waters themselves. The Corps makes such a conclusion since the waters are tributary to an isolated lake that
does not qualify as a TNW or as an (a)(3) water, and since the waters also do not qualify as (a)(3) waters..



SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.! and Section I1I.D.1. only; if the aquatic resource is a wetland adjacent toa TNW, complete Sections lILA.! and 2
and Section III.D.I.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting detennination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries -are "relatively permanent
waters" (RPWs), i.e. tributaries that typically flow year~round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennialflow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RI>W requires a Significant nexus evaluation. Corps districts and
EPA regions will include in the rec()rd any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a.matter of law.

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non~TNWs that flow directly or indirectly into TNW

(i)

(ii)

General Area Conditions:
Watershed size: ;/~~:~~j~~:~t,
Drainage area: (E!s~:JJ.!§!

Average annual rainfall: inches
Average animal snowfall: inches

Physical Characteristics:
(a) Relationship with TNW:

o Tributary flows directly into.~Y:"o Tributary flows through ~J~)~~~!_~,~ tributaries before entering TNW.

Project waters are t river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or sen:e as state boundaries. Explain:

Identify flow route to TNW5
;

Tributary stream order, ifknown:

4 Note that the Instmctional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
West.
S Flow route can be described by identifying, e.g., tributaty a, which flows through the review area, to flow into tributaty b, which then,flows into TNW.










































